
 

TERMS AND CONDITIONS OF SALE 
Mitcham Builders Merchants Limited 

1 DEFINITIONS 

1.1 In these Terms: “the Customer” means any party with whom the Company contracts: “the 
Company” means Mitcham Builders Merchants Ltd; “the Goods” means the goods supplied by the 

Company to the Customer under the contract on the basis of these Terms (“the Contract”). 

2 BASIS OF THE SALE 

2.1 No order submitted by the Customer shall be binding on the Company unless and until it is 

accepted over the telephone by an authorised representative of the Company and/or confirmed 
in writing by the Company. 

2.2 Any representation or warranty in relation to the Goods made prior to the Contract is expressly 
excluded.  

2.3 If a sample of the Company’s goods shall be produced to and/or inspected by the Customer, this 

shall not constitute a sale by sample and the Goods will not necessarily conform to the sample.  

2.4 No variation to these Terms shall be binding unless agreed in writing between the authorised 

representatives of the Company and the Customer. 

2.5 Any quotation given by the Company is an invitation to the Customer to place an order only within 
30 days of the quotation date or such time as is agreed. 

2.6 These Terms shall govern the Contract to the exclusion of any other terms and conditions subject 

to which an order is made or purported to be made by the Customer. 

2.7 The Customer shall be responsible to the Company for ensuring the accuracy of the terms of any 

order including any applicable specifications. 

2.8 No order which has been accepted by the Company may be cancelled by the Customer except 
with the Company’s agreement and on the basis that the Customer shall indemnify the Company 

in full against all loss (including loss of profit), costs and expenses incurred by the Company as a 
result of such cancellation. 

3 PRICE 

3.1 The price of the Goods (“the Price”) shall be the price listed in the Company’s published price list 
current at the date of delivery unless otherwise agreed in the Contract.  

3.3 Unless otherwise stated the Price is ex-works and exclusive of delivery and packing charges. 

3.4 All prices quoted by the company are exclusive of Value Added Tax. 

3.5 Unless otherwise agreed, the cost of pallets and packaging will be charged to the Customer in 

addition to the Price. Credit will be given to the Customer (where agreed with the Company) 

provided such pallets and packaging are returned undamaged to the Company or its supplier 
within the time notified to the Customer. 

3.6 All prices quoted are valid for 30 days only or until earlier acceptance by the Customer after which 
time they may be altered by the Company giving notice to the Customer. The Company reserves 
the right, by giving notice to the Customer at any time before delivery, to increase the prices of 
the goods to reflect an increase of the costs to the Company which is due to any factor beyond 
the control of the Company.  

4 PAYMENT TERMS 

4.1 The Price shall be payable net cash and without set-off no later than 30 days from the month-end 
following the date of invoice. The time of payment of the Price shall be of the essence of the 

Contract. 

4.2 If the Customer fails to make any payment by or on the due date the Company shall be entitled to 
charge interest at the rate of 8% above the Bank of England base rate plus compensation as per 

the Late Payment of Commercial Debts Act 1998 from the due date until the date of payment, 
both before and after judgement. The Customer agrees to indemnify the Company for all costs 

and expenses which it may incur (including any legal costs) in recovering any unpaid sum. 

4.3 The Company reserves the right at any time in its absolute discretion to demand and receive 
immediate payment in respect of any order whether due or not.  

4.4 You must tell us about any loss, damage or query giving rise to a claim or non-payment within 7 
days of the date of delivery and confirm it by notice in writing within 14 days of the date of invoice. 

4.5 Unless the Customer has an approved credit account with the Company, all Goods must be paid 

for prior to collection. If the Customer wishes to open a credit account with the Company a 
completed credit account application form must be submitted for the Company’s consideration. If 

the Customer has an approved credit account the Company shall invoice the Customer for the 
Price of the Goods on or at any time after delivery or collection of the Goods and the Customer 

shall pay the Price of the goods without deduction by way of set off or otherwise within one 
calendar month from the last day of the month in which they were supplied. 

5 DELIVERY 

5.1 Delivery of the Goods shall be made by the Customer collecting the Goods at the Company’s 
premises or, if a place for delivery is agreed by the Company, by the Company delivering the Goods 

to that place. 

5.2 In the event of any Goods being delivered at the Customer’s request by instalments, each 
instalment shall be the subject of a separate Contract, on the basis of these Terms. 

5.3 Any dates quoted for delivery of the Goods are approximate only and the Company shall not be 

liable for any delay in delivery of the Goods. Time for delivery of the Goods shall not be of the 
essence unless previously agreed by the Company in writing. The Goods may be delivered by the 

Company in advance of the quoted delivery date upon giving reasonable notice to the Customer.  

5.4 If the Company is unable to deliver the Goods due to circumstances beyond its control or if the 

Customer fails to take delivery of the Goods on the date named by the Company for delivery for 
whatever reason then, without prejudice to any other right or remedy available to the Company, 

the Company may (on giving the Customer notification of readiness to deliver) store the Goods 
until actual delivery and charge the Customer for the reasonable costs (including insurance) of 

storage & Haulage. 

5.5 The Customer shall ensure that the Company’s delivery vehicle shall have proper access to any 
agreed delivery site. The Company will not deliver Goods over roads or grounds that in the 

Company’s (or its authorised representative’s) opinion is considered to be unsuitable. The 
Customer shall indemnify the Company in respect of all costs, claims, losses or expenses which 

the Company may incur as a result of delivery to the Customer’s delivery site or any other place 
subsequently nominated by the Customer for delivery. 

5.6 “Delivery to Site” shall mean the delivery of a full load to any agreed delivery site subject to access 
to the delivery site being suitable for the Company’s delivery vehicle (as mentioned in clause 5.5) 
with the load thereon as to which the opinion of the Company’s driver shall be final. The Customer 
shall be responsible at its own expense for providing whatever assistance is required for the 
unloading of the Goods from the delivery vehicle at any agreed delivery site.  

5.7 No claim by the Customer for damage in transit or shortage of delivery of Goods during delivery 
will be entertained by the Company unless the Company is notified in writing with full details of 
the damage or shortage within 2 days of receipt of the Goods. 

6 CONFIDENTIALITY  

6.1 All information supplied by the Company in any form (other than information in the public domain) 
is supplied in confidence and must be used by the buyer for any other purpose than the Order and 

must not be disclosed to any other party without the Company’s express written consent and then 

only on conditions equivalent to this condition and with an express notification that the 
information was provided for the buyer only and is not intended to be relied upon by any other 

part. 

7 CLAIMS FOR DEFECT 

7.1 The Customer shall inspect the Goods on delivery and shall within two working days of delivery, 

notify the Company in writing of any alleged defect, shortage in quantity, damage or failure to 
comply with description or sample (save where such defect is not reasonably apparent from an 

initial inspection or testing).  If the Customer fails to comply with these provisions the Goods shall 
be presumed to be in accordance with the Agreement and free from any defect or damage which 

will be apparent on a reasonable inspection of the Goods and the Customer shall be deemed to 
have accepted them.  The Customer shall notify in writing the Company of any non-delivery of the 

whole consignment within 14 days of the date of dispatch as stated on the invoice or as soon as 
reasonably possible thereafter. 

8 RETENTION OF TITLE AND RISK 

8.1 Risk of damage to or loss of the Goods shall pass to the Customer:  

8.1.1 In the case of Goods to be collected by the Customer from the Company’s premises at the 

time 

when the Customer collects the Goods; or 

8.1.2 In the case of Goods to be delivered by the Company at the time of delivery or, if the 

Customer wrongfully fails to take delivery of the Goods, at the time when the Company has 
tendered delivery of the Goods. 

8.2 Until full payment has been received by the Company for all Goods whatsoever supplied at any 

time by the Company to the Customer: 

8.2.1 Property in the Goods shall remain in the Company and the Customer shall hold them as 

the Company’s bailee and fiduciary agent; 

8.2.2 The Customer shall keep the Goods properly housed and protected and shall store them 
separately and in such a way that they can be readily identified as being the Company’s 

property and the Customer agrees that any Goods of a particular make and type distributed 
by the Company shall be presumed to have been supplied by the Company unless the 

Customer can prove to the contrary; 

8.2.3 The Customer must at its own expense insure and keep insured all Goods which are the 

Company’s property against all the risks which it would be prudent to insure against with a 

reputable insurance company and must, if the Company so requests cause the Company’s 
interest to be noted on the policy or policies of insurance which shall be made available to 

the Company for inspection; 

8.2.4 The Customer may sell the Goods in the ordinary course of business and on commercially 

reasonable terms. 

8.3 Where the Goods are situated on a third party’s premises the Customer shall oblige such third 
party to ensure that at all times the Customer is in compliance with its obligations under 8.2.2 

above and to agree to permit the Company to enter upon the third party’s premises and remove 
the Goods should the Company have revoked the Customer’s authority to sell them.  

8.4 The Company may at any time by written or oral notice revoke as to all or any Goods not previously 

sold by the Customer the authority given to it under Clause 8.2.4. Upon such revocation the 
Customer shall hold such Goods to the Company’s order; shall not dispose of them in any way 

without the Company’s consent and shall permit the Company to enter upon any premises where 
the Goods are located and to recover the same. 

8.5 The proceeds of any Goods disposed of with the Company’s consent after such revocation shall be 
transferred to the Company absolutely without any deduction whatsoever, the Customer having 

no interest in them or in any part of them, and until such transfer shall be held on trust for the 
Company as its absolute property. Such proceeds shall be kept separate from the Customer’s own 

monies and from all other accounts (the Customer being required to open a separate account for 

receiving such proceeds of sale and to notify the Bank where the account is held of the Company’s 
interest in the proceeds of sale). When the Company has actually received payment for the Goods 

so disposed of the Company shall credit the Customer’s account with an amount equal to such a 
payment, appropriating it in such manner as the Company shall choose. 

8.6 For the purpose of Clause 8.5 “proceeds” means money, right or other thing tangible or intangible, 
received in exchange for the goods. 

9 LIABILITIES, INDEMNITIES AND WARRANTIES 

9.1 No condition or warranty is given by the Company or to be implied as to the life of the Goods or 
that they will be suitable for any particular purpose or for use under any specific conditions even 

where the same have been made known to the Company. 

9.2 Subject as expressly provided in these Terms, and except where the Goods are sold to a person 
dealing as a consumer, all warranties, conditions or other terms implied by statute or common law 
are excluded to the fullest extent permitted by law. 

9.3 Except in respect of death or personal injury caused by the Company’s negligence, the Company 

shall not be liable to the Customer for any reason whatsoever which arises out of or in connection 
with the supply of the Goods or their use or resale by the Customer. The Company shall not be 

liable to the Customer or any third party for any indirect or consequential loss or damage or for 
any loss of profit. 

9.4 The Company shall not be liable to the Customer or be deemed to be in breach of the Contract by 
reason of any delay in performing, or any failure to perform, any of the Company’s obligations in 
relation to the Goods, if the delay or failure was due to any cause beyond the Company’s 
reasonable control. 

9.5 The Customer shall indemnify the Company against all actions, claims or demands by third parties 
against the Company howsoever arising in respect of or in connection with the Goods or the 

Contract by the Company to supply the same upon these Terms. 



9.6 The Customer agrees to store and keep the Goods properly and in accordance with instructions of 

the manufacturer, keep all Goods in a dry place, stacked flat, raised from the ground and properly 
protected from the weather.  

9.7 The Goods are supplied on the basis that they conform to the written descriptions contained on 
the order or confirmation where supplied. Pictures and drawings in any catalogues are for 

illustrative purposes only. 

10 TERMINATION 

10.1 If the Customer shall fail to perform any of its contractual obligations hereunder ; fail to make 

payment ;commit any act of bankruptcy or a receiver is appointed over its business undertaking 
or assets or has entered into liquidation whether compulsory or voluntary ( save for the purpose 

of amalgamation or reconstruction of a solvent limited company).  Cease to trade or threaten to 

cease to trade have exceeded its credit limit with the Company or the Company has any reason to 
have serious doubts as to the Customer’s insolvency then the Company shall be entitled without 

notice and without prejudice to its other remedies in the Conditions to suspend or cancel the 
further performance of this Agreement and if the Goods have been delivered but not paid for the 

Price shall become immediately due and payable notwithstanding any previous agreement or 
arrangement to the contrary.  

11 NOTICES 

11.1 Any notice required or permitted to be given by either party to the other under these Terms shall 
be in writing addressed to that other party at its registered office or such other address as may at 

the relevant time have been notified pursuant to this provision to the party giving the notice. 

12 DATA PROTECTION  

12.1 In relation to the processing of any personal data relating to the supply or otherwise to third 

parties by the Customer of the Goods and Services supplied by the Company to the Customer 
under the Terms of the Agreement (to otherwise) the Customer is at all times the Data Controller 

in accordance with the Terms of the Agreement and the Company is at all times in accordance 
with the terms of this Agreement a Data Processor on behalf of the Customer in accordance with 

the terms of the Data Protection Act 1998 (“The Act”). 

12.2 The Customer warrants that at all times that it complies with the effects of and the processes 
under the Act when dealing with personal data including but not limited to personal data of any 

third party. 

12.3 In relation to such processing the Company will act only on the instructions from the Customer.  

The Company agrees at all times to comply with the obligations imposed by the Act including the 

obligation imposed by the 7th Data Protection principle.  The Company warrants that in relation 
to its role as a Data Processor it offers sufficient technical and organisational measures governing 

the processing and it will take and continue to take sufficient steps to ensure compliance with the 
Act. 

13 GENERAL 

13.1 No waiver by the Company of any breach of the Contract by the Customer shall be considered as 
a waiver of any subsequent breach of the same or any other provision. 

13.2 The Company shall not be liable for any loss, damage or expense howsoever arising from any delay 
or failure of performance arising from circumstances beyond its control including but not limited 

to earthquake, flood, storm, act of God or of public enemies, national emergency, invasion, 
insurrection, riots, strikes, picketing, boycott, interruption of services rendered by any public utility 

or interference from any government agency or official. 

13.3 If any provision of these Terms is held by any competent authority to be invalid or unenforceable 
in whole or in part of the validity of the other provisions of these Terms and the remainder of the 

provision in question shall not be affected thereby. 

13.4 The Contract shall be governed by the laws of England and the parties hereby submit to the 
exclusive jurisdiction of the English Courts. 


